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Gurriny Yealamucka Health Service
C/- Milford Planning

PO Box 5463

Townsville QLD 4810

Dear Sir / Madam,

Decision Notice — Development Approval (with conditions)
MCU - Community Care Centre
6 Workshop Road, Yarrabah — Lot 632 on SP270854
Given under section 63 of the Planning Act 2016

The development application described above was properly made to Yarrabah Aboriginal Shire
Council on 25 September 2018.

On 25 September Council as the Trustee for the Deed of Grant in Trust provided land owner
consent for the application to be made.

Please find attached the relevant Decision Notice which was determined at Council’s Ordinary
Meeting on 25 September 2018.

The notice includes extracts from the Planning Act 2016 with regards to Appeals.
Please be advised that the subject site is leased to Cairns and Hinterland Health Services. Written
consent from the leasee, for the development to proceed is required prior to the issue of a

building approval.

Yours sincerely,

(lnelle Menzies

CEO Yarrabah Aboriginal Shire Council



Applicant details

Applicant name:

Applicant contact details:

Location details

Gurriny Yealamucka Health Service
C/- Milford Planning

PO Box 5463
Townsville QLD 4810

Street address:
Real property description:

Decision details

6 Workshop Road, Yarrabah

Lot 632 on SP270854

Decision:

Decision date:

Proposal details

Approved subject to conditions (refer to approval
package below).

25 September 2018

Proposal description:
Type of development:

Referral Agencies

Community Care Centre

Material Change of Use

Applicable:

Submissions

None

Number of submitters:

No submissions were received.



Approved plans and specifications
Copies of the following drawings are enclosed.

Drawing Prepared by Reference no. Date

Plans — Site Plan Kiios Design Project no: GUR0O0717 R3.4 24 July 2018
Drawing No. YCH301

Plans — Ground Plan Kiios Design Project No: GUR00717 R3.4 | 24 July 2018
Drawing No. YCH302

Plans — Upper Floor Plan Kiios Design Project No: GUR0O0717 R3.4 | 24 July 2018
Drawing No. YCH303

Sections — SECTION: Kiios Design Project No: GUR0O0717 R3.4 24 July 2018

Structural Section 1-1 Drawing No. YCH411

Elevations: Kiios Design Project No: GUR00717 R3.4 | 24 July 2018

North, East, South, West Drawing No. YCH501

Assessment Manager Conditions

Approved Plans
1. This approval, granted under the provisions of the Planning Act 2016, shall lapse six (6) years
from the day the approval takes effect in accordance with the provisions of section 85 of the

Planning Act 2016.

2. Carry out the approved development generally in accordance with the approved drawing(s)
and/or document(s), and in accordance with:

a. The specifications, facts and circumstances as set out in the application submitted to
Council; and

b. The following conditions of approval and the requirements of Council’s Planning Scheme.
Except where modified by these conditions of approval.

Timing of Effect

3. The conditions of the Development Permit must be carried out to the satisfaction of the Chief
Executive Officer prior to the commencement of use, except where specified otherwise in
these conditions of approval.

Notice of Intention to Commence Use

4. Prior to commencement of the use on the site, written notice must be given to Council that
the development fully complies with this Development Permit. Please return the attached
“Notice of Intention to Commence Use” form when the use has commenced. (Attached at

Appendix 2).

Lawful Point of Discharge



5. All stormwater from the property must be directed to a lawful point of discharge such that it
does not adversely affect surrounding properties or properties downstream from the
development.

External Works

6. Undertake the following external works at no cost to Council:
a. provision of a 2m wide concrete footpath for the full frontage of the site;

Water Supply

7. The development is to be connected to the reticulated water supply at the time of
construction at full cost to the applicant, designed and constructed in accordance with the
FNQROC Development Manual.

Sewerage Works

8. The development must be connected to the reticulated sewerage scheme at the time of
construction, at full cost to the applicant, designed and constructed in accordance with the
FNQROC Development Manual. Plans must be submitted for approval by Council’s
Designated Plumbing Inspector prior to works commencing.

Damage to Infrastructure

9. In the event that any part of Council’s existing stormwater, sewer, water or road
infrastructure is damaged as a result of construction activities occurring on the site, including
but not limited to; mobilisation of heavy construction equipment, stripping and grubbing, the
applicant/owner must notify Yarrabah Aboriginal Council immediately of the affected
infrastructure and have it repaired or replaced at the developer’s/owners/builders cost, prior
to the Commencement of Use.

Ponding and/or Concentration of Stormwater

10. The proposed development must not create ponding nuisances or a concentration of
stormwater flows to adjoining properties.

Refuse Bins

11. An appropriate refuse container storage area(s) must be provided, which is screened from
public view. All putrescent waste is stored in a manner that prevents odour nuisance and fly
breeding, and is appropriately disposed of, at regular intervals.

Parking and Access

12. Provide a minimum of 6 parking spaces in accordance with the ‘Australian Standard AS2890.1-

2004 Parking Facilities — off street car parking’ and constructed in accordance with good
engineering design.



13. All parking, driveway and vehicular manouevering areas must be imperviously sealed,
drained and line marked.

14. One (1) accessible off-street car parking space must be provided and designed in accordance
with ‘Australian Standard AS2890.6- Off-Street Car Parking for People with Disabilities’,
including parking bay dimensions and shared area.

15. Provide a minimum of two (2) on-site bicycle parking spaces in accordance with Table 10-1 of
AUSTROADS Guide to Traffic Engineering Practice Part 14 — Bicycles. The bicycle parking
spaces must be provided and available for use at the time of Commencement of Use.

Fire Management

16. The development must be maintained at all times to a standard so as not to create a fire
hazard.

Minimum Fill and Floor Levels

17. All floor levels in all newly constructed buildings must be located above the Q100 flood
immunity level. The development is to have a no-worsening drainage and flooding effect on
surrounding properties.

Landscaping

18. Prior to the commencement of use, landscaping is undertaken that retains or incorporates
the following features:
a. alandscaping strip along the western and southern boundaries;
b. retention of existing mature trees on the western and northern boundaries;
c¢. landscaping areas around the parking and driveway areas;
d. landscaping areas around and between the existing and proposed buildings;

19. The landscaped areas should include the following:
a. planting species suitable to the physical conditions of the site and the local Yarrabah
micro-climatic conditions;
b. irrigation;
c. surface treatments consistent with existing on-site landscaped surfaces.

Landscaped areas must be maintained at all times to the satisfaction of the Chief Executive
Officer.

Sediment and Erosion Control

20. Soil and water management measures must be installed / implemented prior to discharge of
water from the site, such that no external stormwater flow from the site adversely affects
surrounding or downstream properties (in accordance with the requirements of the
Environmental Protection Act 1994, the FNQROC Development Manual and Best Practice
Erosion and Sediment Control — IECA Australasia, November 2008).

Acid Sulfate Soils



21. Any excavation or footings proposed may result in disturbance of potential acid sulfate soils
(PASS). Prior to excavation, in association with a geotechnical assessment, an acid sulfate soil
investigation must be undertaken. The investigation must be performed in accordance with
the latest ‘Guidelines for Sampling and Analysis of Lowland Acid Sulfate Soils in Queensland’
(Department of Environment and Resource Management), and State Planning Policy 2/02 -
Planning and Managing Development Involving Acid Sulfate Soils. Where identified, acid
sulfate soils are managed in accordance with an Acid Sulfate Soils Management Plan prepared
in accordance with the ‘Queensland Acid Sulfate Soil Technical Manual — Soil Management
Guidelines 2002’ (DNRM).

Construction Management Plan

22. A construction Management Plan must be submitted to, and endorsed by the Chief Executive
Officer, prior to the issue of a Development Permit for Building Work. The Construction
Management Plan must address all activities / operations associated with construction
including, but not limited to:

a. hours of construction;

b. maintenance of safe pedestrian access across the site’s frontage (including access by
persons with a disability);

c. building waste storage and disposal;

d. on-site dust and noise management, so as to not cause a nuisance to the amenity of the
surrounding area (in particular, the neighbouring child care centre and school).

The endorsed Construction Management Plan must be complied with and a copy kept on site
at all times during construction of the development.

Storage of Machinery and Plant

23. The storage of any machinery, material or plant must not cause a nuisance to surrounding
properties, to the satisfaction of the Chief Executive Officer.

Lighting

24. The technical parameters, design, installation, operation and maintenance of outdoor lighting
complies with the requirements of AS 4282-1997 Control of the Obtrusive Effects of Outdoor
Lighting.

Noise

25. The generation of noise from the development, including car parking and manoeuvring areas,
does not cause an unacceptable nuisance to adjoining properties or other nearby sensitive
land uses through the incorporation of best practice noise attenuation measures and
operational practices that minimise noise, and achieves the Acoustic Quality Objectives listed
within the Environmental Protection (Noise) Policy 2008.

Further Advice




1. In accordance with Yarrabah Aboriginal Shire Council Planning Scheme, the approved land use
of Community Care Centre is defined as:
Premises used to provide social support where no accommodation is provided. Medical care may
be provided but is ancillary to the primary use.

2. Noinfrastructure charges are levied on this development.

3. The Applicant/owner is advised that this approval does not approve the construction of the
building work. A development Permit is required for carrying out Building works and a Plumbing
and Drainage approval / compliance permit is required for Plumbing and Drainage works prior
to construction of any buildings associated with this development.

4. All building site managers must take all action necessary to ensure building materials and/or
machinery on construction sites are secured immediately following the first cyclone watch and
that relevant emergency telephone contacts are provided to Council officers, prior to
commencement of works.

5. This approval does not negate the requirement for compliance with all relevant Local Laws and
statutory requirements.

6. Forinformation relating to the Planning Act 2016 log on to https://planning.dsdmip.gld.gov.au/
. To access the FNQROC Development Manual, Local Laws and other applicable policies log on
to the Yarrabah Aboriginal Shire Council website.

7. Council may refer Planning Applications to the Land Office and traditional and rightful owners
of the land for consultation. Stakeholders will have their say on whether the application may
harm any important features of cultural significance to country.

8. The developer is advised that a Trade Waste Approval/Agreement may be required under the
Water Supply (Safety and Reliability) Act 2008.

9. This development has the potential to generate or handle clinical and regulated waste material.
Clinical and medical related waste is to be handled in accordance with AS/NZS 3816:1998
Australian Standard/New Zealand Standard — Management of clinical and related wastes.

10. Written lease holder consent for the development to proceed is required prior to the issue of a

building approval. The subject site is leased to Cairns and Hinterland Health Services.

Rights of appeal

The rights of applicants to appeal to a tribunal or the Planning and Environment court against
decisions about a development application are set out in chapter 6, part 1 of the Planning Act 2016.
For particular applications, there may be also be a right to make an application for a declaration by
a tribunal (see chapter 6, part 2 of the Planning Act 2016).

An applicant and/or submitter may appeal to the Planning and Environment Court or the
Development tribunal against a number of matters (see Schedule 1 of the Planning Act 2016).

A copy of the extracts of the above referenced sections of the Planning Act 2016 are attached
(Appendix 3).
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APPENDIX 2 - Notice of Intention to Commence use

Notice of Intention to Commence Use - Development Permit
Planning Act 2016

Note: Please fill in this form and return it to Council upon commencement of the use.

Development Permit: PA18-02

Date of Approval: 25 September 2015
Approved Use: Community Care Centre
Address: 6 Workshop Road, Yarrabah

Property Description: Lot 632 SP270854

I/we are hereby notifying Yarrabah Shire Aboriginal Council of my/our intention to commence the
approved use outlined above on (insert
date).

| have read the conditions of the Decision Notice issued and believe that all the applicable
conditions have been complied with. Applicant:

Applicant:
Address:

Contact Phone:
Signature of Applicant:

Date:

Council Return Address:
Yarrabah Aboriginal Shire Council
56 Sawmill Road

Yarrabah, QLD, 4871

14



APPENDIX 3 — Appeal Rights

Chapter 6 Dispute resolution

Part 1 Appeal rights

229 Appeals to tribunal or P&E Court
(1) Schedule 1 states—

(a) matters that may be appealed to—
(1) either a tribunal or the P&E Court; or
(i) only a tribunal; or
(i11) only the P&E Court; and

(b) the person—
(i) who may appeal a matter (the appellant); and

(i1) who is a respondent in an appeal of the matter; and

Current as at 9 May 2018 Page 203

Authorised by the Parliamentary Counsel
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Planning Act 2016
Chapter 6 Dispute resolution

[s 229]

(i11) who is a co-respondent in an appeal of the matter;
and

(iv) who may elect to be a co-respondent in an appeal
of the matter.

(2) An appellant may start an appeal within the appeal period.

(3) The appeal period is—

4)

(5)

(a)

(d)

(e)

(H

for an appeal by a building advisory agency—I10
business days after a decision notice for the decision is
given to the agency:; or

for an appeal against a deemed refusal—at any time
after the deemed refusal happens: or

for an appeal against a decision of the Minister, under
chapter 7, part 4, to register premises or to renew the
registration of premises—20 business days after a notice
is published under section 269(3)(a) or (4); or

for an appeal against an infrastructure charges notice—
20 business days after the infrastructure charges notice
is given to the person; or

for an appeal about a deemed approval of a development
application for which a decision notice has not been
given—30 business days after the applicant gives the
deemed approval notice to the assessment manager; or
for any other appeal—20 business days after a notice of
the decision for the matter, including an enforcement
notice, is given to the person.

Note—

See the P&E Court Act for the court’s power to extend the appeal
period.

Each respondent and co-respondent for an appeal may be
heard in the appeal.

If an appeal is only about a referral agency’s response, the
assessment manager may apply to the tribunal or P&E Court
to withdraw from the appeal.

Page 204

Current as at 9 May 2018
Authorised by the Parliamentary Counsel
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Planning Act 2016
Chapter 6 Dispute resolution

[s 230)

(6)

To remove any doubt, it is declared that an appeal against an
infrastructure charges notice must not be about—

(a) the adopted charge itself; or
(b) for a decision about an offset or refund—

(1) the establishment cost of trunk infrastructure
identified in a LGIP; or

(i1) the cost of infrastructure decided using the method
included in the local government’s charges
resolution.

230 Notice of appeal

(1)

An appellant starts an appeal by lodging, with the registrar of
the tribunal or P&E Court, a notice of appeal that—

(a) 1isin the approved form: and

(b) succinctly states the grounds of the appeal.

(2) The notice of appeal must be accompanied by the required
fee.

(3) The appellant or, for an appeal to a tribunal, the registrar,
must, within the service period, give a copy of the notice of
appeal to—

(a) the respondent for the appeal; and

(b) each co-respondent for the appeal; and

(¢c) for an appeal about a development application under
schedule 1, table 1, item 1—each principal submitter for
the development application; and

(d) for an appeal about a change application under
schedule 1, table 1, item 2—each principal submitter for
the change application; and

(e) each person who may elect to become a co-respondent
for the appeal, other than an eligible submitter who is
not a principal submitter in an appeal under paragraph
(c) or (d); and

Current as at 9 May 2018 Page 205

Authorised by the Parliamentary Counsel
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Planning Act 2016
Chapter 6 Dispute resolution

[s 231]

4)

(5

(6)

(7

(f) for an appeal to the P&E Court—the chief executive;
and

(g) for an appeal to a tribunal under another Act—any other
person who the registrar considers appropriate.

The service period is—

(a) if a submitter or advice agency started the appeal in the
P&E Court—2 business days after the appeal is started:
or

(b) otherwise—10 business days after the appeal is started.

A notice of appeal given to a person who may elect to be a
co-respondent must state the effect of subsection (6).

A person elects to be a co-respondent by filing a notice of
election, in the approved form, within 10 business days after
the notice of appeal is given to the person.

Despite any other Act or rules of court to the contrary, a copy
of a notice of appeal may be given to the chief executive by
emailing the copy to the chief executive at the email address
stated on the department’s website for this purpose.

231  Other appeals

(D

(2)

(3)

(4)

Subject to this chapter, schedule 1 and the P&E Court Act,
unless the Supreme Court decides a decision or other matter
under this Act is affected by jurisdictional error, the decision
or matter is non-appealable.

The Judicial Review Act 1991, part 5 applies to the decision or
matter to the extent it is affected by jurisdictional error.

A person who, but for subsection (1) could have made an
application under the Judicial Review Act 1991 in relation to
the decision or matter, may apply under part 4 of that Act for a
statement of reasons in relation to the decision or matter.

In this section—

decision includes—

Page 206

Current as at 9 May 2018

Authorised by the Parliamentary Counsel
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Planning Act 2016
Chapter 6 Dispute resolution

[s 232)

(a)

(b)

(c)

(d)
(e)

conduct engaged in for the purpose of making a
decision; and

other conduct that relates to the making of a decision;
and

the making of a decision or the failure to make a
decision; and

a purported decision; and

a deemed refusal.

non-appealable, for a decision or matter, means the decision
or matter—

(a)
(b)

(c)

is final and conclusive; and

may not be challenged, appealed against, reviewed,
quashed, set aside or called into question in any other
way under the Judicial Review Act 1991 or otherwise,
whether by the Supreme Court, another court, any
tribunal or another entity; and

is not subject to any declaratory, injunctive or other
order of the Supreme Court, another court, any tribunal
or another entity on any ground.

232 Rules of the P&E Court

(1) A person who is appealing to the P&E Court must comply
with the rules of the court that apply to the appeal.

(2) However, the P&E Court may hear and decide an appeal even
if the person has not complied with rules of the P&E Court.

19



Planning Act 2016
Chapter 6 Dispute resolution

[s 233]
Part 2 Development tribunal
Division 1 General

233 Appointment of referees

(D

(2)

(3)

(4)

(5)

The Minister, or chief executive, (the appointer) may appoint
a person to be a referee, by an appointment notice, if the
appointer considers the person—

(a) has the qualifications or experience prescribed by
regulation; and
(b) has demonstrated an ability—
(i) to negotiate and mediate outcomes between parties
to a proceeding: and
(i1) to apply the principles of natural justice: and
(iii) to analyse complex technical issues; and
(iv) to communicate effectively, including, for
example, to write informed succinct and
well-organised decisions, reports, submissions or
other documents.
The appointer may—
(a) appoint a referee for the term, of not more than 3 years,
stated in the appointment notice; and
(b) reappoint a referee, by notice, for further terms of not
more than 3 years.
If an appointer appoints a public service officer as a referee,
the officer holds the appointment concurrently with any other
appointment that the officer holds in the public service.

A referee must not sit on a tribunal unless the referee has
given a declaration, in the approved form and signed by the
referee, to the chief executive.

The appointer may cancel a referee’s appointment at any time
by giving a notice, signed by the appointer, to the referee.

Page 208

Current as at 9 May 2018
Authorised by the Parliamentary Counsel
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Planning Act 2016
Chapter 6 Dispute resolution

[s 234]

(6)

(7)

A referee may resign the referee’s appointment at any time by
giving a notice, signed by the referee, to the appointer.

In this section—
appointment notice means—
(a) if the Minister gives the notice—a gazette notice; or

(b) if the chief executive gives the notice—a notice given to
the person appointed as a referee.

234 Referee with conflict of interest

(1)

(2)

This section applies if the chief executive informs a referee
that the chief executive proposes to appoint the referee as a
tribunal member, and either or both of the following apply—

(a) the tribunal is to hear a matter about premises—
(i) the referee owns: or

(i) for which the referee was, is, or is to be, an
architect, builder, drainer, engineer, planner,
plumber, plumbing inspector, certifier, site
evaluator or soil assessor; or

(111) for which the referee has been, is. or will be,
engaged by any party in the referee’s capacity as an
accountant, lawyer or other professional; or

(iv) situated or to be situated in the area of a local
government of which the referee is an officer,
employee or councillor;

(b) the referee has a direct or indirect personal interest in a
matter to be considered by the tribunal, and the interest
could conflict with the proper performance of the
referee’s functions for the tribunal’s consideration of the
matter.

However, this section does not apply to a referee only because
the referee previously acted in relation to the preparation of a
relevant local planning instrument.

Current as at 9 May 2018 Page 209

Authorised by the Parliamentary Counsel
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Planning Act 2016
Chapter 6 Dispute resolution

[s 235)

3

4)

The referee must notify the chief executive that this section
applies to the referee, and on doing so, the chief executive
must not appoint the referee to the tribunal.

If a tribunal member is, or becomes, aware the member should
not have been appointed to the tribunal, the member must not
act, or continue to act, as a member of the tribunal.

235 Establishing development tribunal

(D

(2)

(3)

4)

(5

The chief executive may at any time establish a tribunal,
consisting of up to 5 referees, for tribunal proceedings.

The chief executive may appoint a referee for tribunal
proceedings if the chief executive considers the referee has the
qualifications or experience for the proceedings.

The chief executive must appoint a referee as the chairperson
for each tribunal.

A regulation may specify the qualifications or experience
required for particular proceedings.

After a tribunal is established, the tribunal’s membership must
not be changed.

236 Remuneration

A tribunal member must be paid the remuneration the
Governor in Council decides.

237 Tribunal proceedings

(D

(2
(3

A tribunal must ensure all persons before the tribunal are
afforded natural justice.

A tribunal must make its decisions in a timely way.

A tribunal may—

(a) conduct 1its business as the tribunal considers
appropriate, subject to a regulation made for this
section; and

Page 210

Current as at 9 May 2018
Authorised by the Parliamentary Counsel
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Planning Act 2016
Chapter 6 Dispute resolution

[s 238]

(4)

(b) sit at the times and places the tribunal decides; and

(c) hear an appeal and application for a declaration
together; and

(d) hear 2 or more appeals or applications for a declaration
together.

A regulation may provide for—

(a) the way in which a tribunal is to operate, including the
qualifications of the chairperson of the tribunal for
particular proceedings; or

(b) the required fee for tribunal proceedings.

238 Registrar and other officers

(D

(2)

The chief executive may, by gazette notice, appoint—

(a) aregistrar; and

(b) other officers (including persons who are public service
officers) as the chief executive considers appropriate to
help a tribunal perform its functions.

A person may hold the appointment or assist concurrently

with any other public service appointment that the person

holds.

Division 2 Applications for declarations

239  Starting proceedings for declarations

(D

(2)

A person may start proceedings for a declaration by a tribunal
by filing an application, in the approved form, with the
registrar.

The application must be accompanied by the required fee.

Current as at 9 May 2018 Page 211

Authorised by the Parliamentary Counsel
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Planning Act 2016
Chapter 6 Dispute resolution

[s 240]

240 Application for declaration about making of development
application
(1) The following persons may start proceedings for a declaration

(2)

(3)

(4)

(5)

about whether a development application is properly made—
(a) the applicant;
(b) the assessment manager.

However, a person may not seek a declaration under this
section about whether a development application is
accompanied by the written consent of the owner of the
premises to the application.

The proceedings must be started by—

(a) the applicant within 20 business days after receiving
notice from the assessment manager, under the
development assessment rules, that the development
application is not properly made; or

(b) the assessment manager within 10 business days after
receiving the development application.

The registrar must, within 10 business days after the
proceedings start, give notice of the proceedings to the
respondent as a party to the proceedings.

In this section—

respondent means—

(a) if the applicant started the proceedings—the assessment
manager; or

(b) if the assessment manager started the proceedings—the
applicant.

241  Application for declaration about change to development
approval

(D

This section applies to a change application for a development

approval if—

(a) the approval is for a material change of use of premises
that involves the use of a classified building; and
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(b) the responsible entity for the change application is not
the P&E Court.

(2) The applicant, or responsible entity, for the change application
may start proceedings for a declaration about whether the
proposed change to the approval is a minor change.

(3) The registrar must, within 10 business days after the
proceedings start, give notice of the proceedings to the
respondent as a party to the proceedings.

(4) In this section—
respondent means—

(a) if the applicant started the proceedings—the responsible

entity; or
(b) if the responsible entity started the proceedings—the
applicant.
Division 3 Tribunal proceedings for appeals

and declarations

242  Action when proceedings start

If a document starting tribunal proceedings is filed with the
registrar within the period required under this Act, and is
accompanied by the required fee, the chief executive must—

(a) establish a tribunal for the proceedings: and

(b) appoint 1 of the referees for the tribunal as the tribunal’s
chairperson, in the way required under a regulation; and

(¢c) give notice of the establishment of the tribunal to each
party to the proceedings.

243 Chief executive excusing noncompliance
(1) This section applies if—
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(2)

(3)

(4)

(5)

(a) the registrar receives a document purporting to start
tribunal proceedings, accompanied by the required fee:
and

(b) the document does not comply with any requirement
under this Act for validly starting the proceedings.

The chief executive must consider the document and decide
whether or not it is reasonable in the circumstances to excuse
the noncompliance (because it would not cause substantial
injustice in the proceedings, for example).

If the chief executive decides not to excuse the
noncompliance, the chief executive must give a notice stating
that the document is of no effect, because of the
noncompliance, to the person who filed the document.

The chief executive must give the notice within 10 business
days after the document is given to the chief executive.

If the chief executive does excuse the noncompliance, the
chief executive may act under section242 as if the
noncompliance had not happened.

244 Ending tribunal proceedings or establishing new tribunal

(D

The chief executive may decide not to establish a tribunal
when a document starting tribunal proceedings is filed, if the
chief executive considers it is not reasonably practicable to
establish a tribunal.

Examples of when it is not reasonably practicable to establish a tribunal—

* there are no qualified referees or insufficient qualified referees
because of a conflict of interest

* the referees who are available will not be able to decide the
proceedings in a timely way

(2) If the chief executive considers a tribunal established for
tribunal proceedings—
(a) does not have the expertise to hear or decide the
proceedings; or
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245

246

(3)

(4)

(5)

(6)

(b) is not able to make a decision for proceedings (because
of a tribunal member’s conflict of interest, for example):
the chief executive may decide to suspend the proceedings
and establish another tribunal, complying with section 242(c),
to hear or re-hear the proceedings.
However, the chief executive may instead decide to end the
proceedings if the chief executive considers it is not
reasonably practicable to establish another tribunal to hear or
re-hear the proceedings.
If the chief executive makes a decision under subsection (1) or
(3), the chief executive must give a decision notice about the
decision to the parties to the proceedings.
Any period for starting proceedings in the P&E Court, for the
matter that is the subject of the tribunal proceedings, starts
again when the chief executive gives the decision notice to the
party who started the proceedings.

The decision notice must state the effect of subsection (5).

Refunding fees

The chief executive may, but need not, refund all or part of the
fee paid to start proceedings if the chief executive decides
under section 244—

(a) not to establish a tribunal; or

(b) toend the proceedings.

Further material for tribunal proceedings

(D

The registrar may, at any time, ask a person to give the
registrar any information that the registrar reasonably requires
for the proceedings.
Examples of information that the registrar may require—

* material about the proceedings (plans, for example)

* information to help the chief executive decide whether to excuse
noncompliance under section 243
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* for a deemed refusal—a statement of the reasons why the entity
responsible for deciding the application had not decided the
application during the period for deciding the application.

(2) The person must give the information to the registrar within
10 business days after the registrar asks for the information.

247 Representation of Minister if State interest involved

If, before tribunal proceedings are decided, the Minister
decides the proceedings involve a State interest, the Minister
may be represented in the proceedings.

248 Representation of parties at hearing
A party to tribunal proceedings may appear—
(a) in person; or

(b) by an agent who is not a lawyer.

249 Conduct of tribunal proceedings

(1) Subject to section 237, the chairperson of a tribunal must
decide how tribunal proceedings are to be conducted.

(2) The tribunal may decide the proceedings on submissions.

(3) If the proceedings are to be decided on submissions, the
tribunal must give all parties a notice asking for the
submissions to be made to the tribunal within a stated
reasonable period.

(4) Otherwise, the tribunal must give notice of the time and place
of the hearing to all parties.

(5) The tribunal may decide the proceedings without a party’s
submission (written or oral) if—

(a) for proceedings to be decided on submissions—the
party’s submission is not received within the time stated
in the notice given under subsection (3); or
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(b) for proceedings to be decided by hearing—the person,
or the person’s agent, does not appear at the hearing.

(6) When hearing proceedings, the tribunal—

(a) need not proceed in a formal way; and

(b) is not bound by the rules of evidence; and

(¢c) may inform itself in the way it considers appropriate;
and

(d) may seek the views of any person; and

(e) must ensure all persons appearing before the tribunal
have a reasonable opportunity to be heard: and

(f)  may prohibit or regulate questioning in the hearing.

(7) If, because of the time available for the proceedings, a person
does not have an opportunity to be heard, or fully heard, the
person may make a submission to the tribunal.

250 Tribunal directions or orders
A tribunal may, at any time during tribunal proceedings, make
any direction or order that the tribunal considers appropriate.
Examples of directions—

* a direction to an applicant about how to make their development
application comply with this Act

* a direction to an assessment manager to assess a development
application, even though the referral agency’s response to the
assessment manager was to refuse the application

251  Matters tribunal may consider
(1) This section applies to tribunal proceedings about—
(a) adevelopment application or change application; or

(b) an application or request (however called) under the
Building Act or the Plumbing and Drainage Act.

(2) The tribunal must decide the proceedings based on the laws in
effect when—
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(3

(a) the application or request was properly made: or

(b) if the application or request was not required to be
properly made—the application or request was made.

However, the tribunal may give the weight that the tribunal
considers appropriate, in the circumstances, to any new laws.

252 Deciding no jurisdiction for tribunal proceedings

(D

(2)

(3)

4)
(5

A tribunal may decide that the tribunal has no jurisdiction for
tribunal proceedings, at any time before the proceedings are
decided—

(a) on the tribunal’s initiative; or
(b) on the application of a party.

If the tribunal decides that the tribunal has no jurisdiction, the
tribunal must give a decision notice about the decision to all
parties to the proceedings.

Any period for starting proceedings in the P&E Court, for the
matter that is the subject of the tribunal proceedings, starts
again when the tribunal gives the decision notice to the party
who started the proceedings.

The decision notice must state the effect of subsection (3).

If the tribunal decides to end the proceedings, the fee paid to
start the proceedings is not refundable.

253 Conduct of appeals

(D
(2)

(3)

This section applies to an appeal to a tribunal.
Generally, the appellant must establish the appeal should be
upheld.

However, for an appeal by the recipient of an enforcement
notice, the enforcement authority that gave the notice must
establish the appeal should be dismissed.
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(4)

(5)

The tribunal must hear and decide the appeal by way of a
reconsideration of the evidence that was before the person
who made the decision appealed against.

However, the tribunal may, but need not, consider—

(a) other evidence presented by a party to the appeal with
leave of the tribunal: or

(b) any information provided under section 246.

254 Deciding appeals to tribunal
(1) This section applies to an appeal to a tribunal against a
decision.
(2) The tribunal must decide the appeal by—
(a) confirming the decision; or
(b) changing the decision; or
(c) replacing the decision with another decision; or
(d) setting the decision aside, and ordering the person who
made the decision to remake the decision by a stated
time; or
(e) for a deemed refusal of an application—

(i) ordering the entity responsible for deciding the
application to decide the application by a stated
time and, if the entity does not comply with the
order, deciding the application; or

(i1) deciding the application.

(3) However, the tribunal must not make a change, other than a
minor change, to a development application.

(4) The tribunal’s decision takes the place of the decision
appealed against.

(5) The tribunal’s decision starts to have effect—
(a) if a party does not appeal the decision—at the end of the

appeal period for the decision; or
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255

256

257

258

259

(b) if a party appeals against the decision to the P&E
Court—subject to the decision of the court, when the
appeal ends.

Notice of tribunal’s decision

A tribunal must give a decision notice about the tribunal’s
decision for tribunal proceedings, other than for any directions
or interim orders given by the tribunal, to all parties to
proceedings.

No costs orders
A tribunal must not make any order as to costs.

Recipient’s notice of compliance with direction or order

If a tribunal directs or orders a party to do something, the
party must notify the registrar when the thing is done.

Tribunal may extend period to take action

(1) This section applies if, under this chapter, an action for
tribunal proceedings must be taken within a stated period or
before a stated time, even if the period has ended or the time
has passed.

(2) The tribunal may allow a longer period or a different time to

take the action if the tribunal considers there are sufficient
grounds for the extension.

Publication of tribunal decisions

The registrar must publish tribunal decisions under the
arrangements, and in the way, that the chief executive decides.
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Appeals

section 229

1 Appeal rights and parties to appeals

(D

(2)

Table 1 states the matters that may be appealed to—

(a)
(b)

the P&E court; or
a tribunal.

However, table 1 applies to a tribunal only if the matter
involves—

(a)

(b)

(c)

(d)

the refusal, or deemed refusal of a development

application, for—

(i) a material change of use for a classified building:
or

(i1) operational work associated with building work, a
retaining wall, or a tennis court; or

a provision of a development approval for—

(i) a material change of use for a classified building:
or

(i1) operational work associated with building work, a
retaining wall, or a tennis court; or

if a development permit was applied for—the decision

to give a preliminary approval for—

(i) a material change of use for a classified building;
or

(i1) operational work associated with building work, a
retaining wall, or a tennis court; or

a development condition if—

(i) the development approval is only for a material
change of use that involves the use of a building
classified under the Building Code as a class 2
building; and
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(i1) the building is, or is proposed to be, not more than
3 storeys; and

(iii) the proposed development is for not more than 60
sole-occupancy units; or

(e) a decision for, or a deemed refusal of, an extension
application for a development approval that is only for a
material change of use of a classified building; or

(f) a decision for, or a deemed refusal of, a change
application for a development approval that is only for a
material change of use of a classified building; or

(g) amatter under this Act, to the extent the matter relates to
the Building Act, other than a matter under that Act that
may or must be decided by the Queensland Building and
Construction Commission; or

(h) adecision to give an enforcement notice—

(i) in relation to a matter under paragraphs (a) to (g):
or

(i1) under the Plumbing and Drainage Act; or

(i) an infrastructure charges notice; or

(j)  the refusal, or deemed refusal, of a conversion
application; or

(I) a matter prescribed by regulation.

(3) Also, table 1 does not apply to a tribunal if the matter
involves—

(a) for a matter in subsection (2)(a) to (d)—
(i) adevelopment approval for which the development
application required impact assessment; and
(i) a development approval in relation to which the
assessment manager received a properly made
submission for the development application: or
(b) a provision of a development approval about the
identification or inclusion, under a variation approval, of
a matter for the development.
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(4) Table 2 states the matters that may be appealed only to the
P&E Court.

(5) Table 3 states the matters that may be appealed only to the
tribunal.

(6) In each table—

(a)
(b)
(c)

(d)

column 1 states the appellant in the appeal: and
column 2 states the respondent in the appeal; and

column 3 states the co-respondent (if any) in the appeal:
and

column 4 states the co-respondents by election (if any)
in the appeal.

(7) If the chief executive receives a notice of appeal under
section 230(3)(f), the chief executive may elect to be a
co-respondent in the appeal.

(8) In this secion—

storey see the Building Code, part Al.1.

Appeals to the P&E Court and, for certain matters, to a tribunal

Table 1

made against—

approval.

1. Development applications
For a development application other than an excluded application, an appeal may be

(a) the refusal of all or part of the development application; or
(b) the deemed refusal of the development application; or
(c) a provision of the development approval; or

(d) if a development permit was applied for—the decision to give a preliminary
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manager

a concurrence
agency'’s referral
response—the
concurrence agency

Table 1
Appeals to the P&E Court and, for certain matters, to a tribunal
Column 1 Column 2 Column 3 Column 4
Appellant Respondent Co-respondent Co-respondent
(if any) by election (if
any)
The applicant The assessment If the appeal is about |1 A concurrence

agency that is
not a
co-respondent

2 Ifachosen
assessment
manager is the
respondent—the
prescribed
assessment
manager

3 Any eligible
advice agency
for the
application

4 Any eligible
submitter for the
application

against—

2. Change applications

(a) the responsible entity’s decision on the change application; or

(b) a deemed refusal of the change application.

For a change application other than an excluded application, an appeal may be made
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Table 1
Appeals to the P&E Court and, for certain matters, to a tribunal
Column 1 Column 2 Column 3 Column 4
Appellant Respondent Co-respondent Co-respondent
(if any) by election (if
any)
I The applicant  [The responsible If an affected entity |1 A concurrence
2 If the entity starts the appeal— agency for the
responsible the applicant development
entity is the application
assessment 2 Ifachosen
manager—an assessment
affected entity manager is the
that gave a respondent—the
pre-request prescribed
notice or assessment
response notice manager
3 A private
certifier for the
development
application

4 Any eligible
advice agency
for the change
application

5 Any eligible
submitter for the
change
application

3. Extension applications

For an extension application other than an extension application called in by the Minister,
an appeal may be made against—

(a) the assessment manager’s decision on the extension application; or

(b) a deemed refusal of the extension application.
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Table 1

Appeals to the P&E Court and, for certain matters, to a tribunal

Column |

Appellant

Column 2

Respondent

Column 3

Co-respondent

Column 4

Co-respondent

o

For a matter
other than a
deemed refusal
of an extension
application—a
concurrence
agency, other
than the chief
executive, for
the application

manager

(if any) by election (if
any)
I The applicant  [The assessment If a concurrence If a chosen

agency starts the
appeal—the
applicant

assessment manager
is the respondent—
the prescribed
assessment manager

following grounds—

4. Infrastructure charges notices

(1i1) an offset or refund; or

An appeal may be made against an infrastructure charges notice on | or more of the

(a) the notice involved an error relating to—
(i) the application of the relevant adopted charge: or
Examples of errors in applying an adopted charge—
* the incorrect application of gross floor area for a non-residential development
* applying an incorrect ‘use category’, under a regulation, to the development
(i) the working out of extra demand, for section 120; or

(b) there was no decision about an offset or refund: or

(c) if the infrastructure charges notice states a refund will be given—the timing for
giving the refund: or

(d) for an appeal to the P&E Court—the amount of the charge is so unreasonable that no
reasonable relevant local government could have imposed the amount.
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Table 1
Appeals to the P&E Court and, for certain matters, to a tribunal
Column | Column 2 Column 3 Column 4
Appellant Respondent Co-respondent Co-respondent
(if any) by election (if
any)
The person given the |The local — -
infrastructure government that gave
charges notice the infrastructure
charges notice
5. Conversion applications
An appeal may be made against—
(a) the refusal of a conversion application; or
(b) a deemed refusal of a conversion application.
Column 1 Column 2 Column 3 Column 4
Appellant Respondent Co-respondent Co-respondent
(if any) by election (if
any)
The applicant The local — —

government to which
the conversion
application was
made

6. Enforcement notices

An appeal may be made against the decision to give an enforcement notice.

enforcement notice

authority

Column | Column 2 Column 3 Column 4
Appellant Respondent Co-respondent Co-respondent
(if any) by election (if
any)
The person given the |The enforcement — If the enforcement

authority is not the
local government for
the premises in
relation to which the
offence is alleged to
have happened-—the

local government
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Table 2
Appeals to the P&E Court only

1. Appeals from tribunal

(b) jurisdictional error.

(a) an error or mistake in law on the part of the tribunal; or

An appeal may be made against a decision of a tribunal, other than a decision under
section 252, on the ground of—

proceedings for the
decision

proceedings for the
decision

Column | Column 2 Column 3 Column 4
Appellant Respondent Co-respondent Co-respondent
(if any) by election (if
any)
A party to the The other party to the |— —

decision relates to—

assessment; or

2. Eligible submitter appeals

(b) a variation request.

For a development application or change application other than an excluded application,
an appeal may be made against the decision to approve the application, to the extent the

(a) any part of the development application or change application that required impact

Column | Column 2 Column 3 Column 4
Appellant Respondent Co-respondent Co-respondent
(if any) by election (if
any)

I Fora I Fora The applicant | Another eligible
development development 2 If the appeal is submitter for the
application—an application—the about a " |application
eligib‘le assessment P
Zub'n}mer for the manager agency’s referral

evelopment 2 Forachange response—the
application application—the concurrence

2 Forachange responsible agency
application—an entity
eligible
submitter for the
change
application
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Appeals to the P&E Court only

3. Eligible submitter and eligible advice agency appeals

For a development application or change application other than an excluded application,
an appeal may be made against a provision of the development approval, or a failure to
include a provision in the development approval, to the extent the matter relates to—

(a) any part of the development application or change application that required impact
assessment; or

(b) a variation request.

Column | Column 2 Column 3 Column 4
Appellant Respondent Co-respondent Co-respondent
(if any) by election (if
any)

1 Fora 1 Fora I  Theapplicant |Another eligible
deve_lop.ment deve.lopmem 2 If the appeal is subn.litte.r for the
app!lcauon—an application—the ahout 2 application
eligible assessment P —
submitter for the manager agency’s referral
development |5 Eor 5 change response—the
application application—the concurrence

2 Forachange responsible agency
application—an entity
eligible
submitter for the
change
application

3 Anceligible
advice agency
for the
development
application or
change
application

4. Compensation claims

An appeal may be made against—

(a) adecision under section 32 about a compensation claim; or

(b) a decision under section 265 about a claim for compensation; or

(c) adeemed refusal of a claim under paragraph (a) or (b).
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Appeals to the P&E Court only

Column | Column 2 Column 3 Column 4
Appellant Respondent Co-respondent Co-respondent

(if any) by election (if

any)

A person dissatisfied | The local - -

5. Registered premises

An appeal may be made against a decision of the Minister under chapter 7, part 4.

decision notice
about the
decision

o

If the decision is
to register
premises or
renew the
registration of
premises—an
owner or
occupier of
premises in the
affected area for
the registered
premises who is
dissatisfied with
the decision

Column | Column 2 Column 3 Column 4
Appellant Respondent Co-respondent Co-respondent
(if any) by election (if
any)
1 Apersongiven a [The Minister - If an owner or

occupier starts the
appeal—the owner of
the registered
premises

6. Local laws

An appeal may be made against a decision of a local government, or conditions applied,
under a local law about—

(a) the use of premises, other than a use that is the natural and ordinary consequence of
prohibited development; or

(b) the erection of a building or other structure.
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Column | Column 2 Column 3 Column 4
Appellant Respondent Co-respondent Co-respondent
(if any) by election (if
any)
A person who— The local - -
(a) applied forthe [EOVernment
decision; and
(b) is dissatisfied
with the decision
or conditions.
Table 3
Appeals to a tribunal only

1. Building advisory agency appeals

An appeal may be made against giving a development approval for building work to the
extent the building work required code assessment against the building assessment

provisions.
Column | Column 2 Column 3 Column 4
Appellant Respondent Co-respondent Co-respondent
(if any) by election (if
any)
A building advisory |The assessment The applicant I A concurrence
agency for the manager agency for the
development development
application related to application
the approval related to the
approval
2 A private
certifier for the
development
application
related to the
approval
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Table 3
Appeals to a tribunal only

2. Inspection of building work

An appeal may be made against a decision of a building certifier or referral agency about
the inspection of building work that is the subject of a building development approval
under the Building Act.

Column 1 Column 2 Column 3 Column 4
Appellant Respondent Co-respondent Co-respondent
(if any) by election (if
any)
The applicant for the |The person who — —
development made the decision
approval

3. Certain decisions under the Building Act and the Plumbing and Drainage Act
An appeal may be made against—

(a) adecision under the Building Act, other than a decision made by the Queensland
Building and Construction Commission, if an information notice about the decision
was given or required to be given under that Act; or

(b) adecision under the Plumbing and Drainage Act, part 4 or 5, if an information notice
about the decision was given or required to be given under that Act.

Column | Column 2 Column 3 Column 4

Appellant Respondent Co-respondent Co-respondent
(if any) by election (if

any)

A person who The person who — -

received, or was made the decision

entitled to receive, an

information notice

about the decision

4. Local government failure to decide application under the Building Act

An appeal may be made against a local government’s failure to decide an application
under the Building Act within the period required under that Act.
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Column | Column 2 Column 3 Column 4
Appellant Respondent Co-respondent Co-respondent

(if any) by election (if

any)

A person who was | The local - -

entitled to receive
notice of the decision

government to which
the application was
made
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APPENDIX 4 — Statement of Reasons

The following information is provided in accordance with s63 of the Planning Act 2016.
Reasons for Decision

The reasons for this decision are:

1.  The proposal demonstrates compliance with Assessment Benchmarks.

2. The proposed development will provide additional community care facilities to the Yarrabah
community and will co-locate with existing community health services on the site.

3. The development is consistent with the purpose of the District Centre Zone Code.

4. The proposed development complies with the majority of Performance Outcomes and
Acceptable Outcomes of the relevant planning scheme codes and where appropriate,
reasonable and relevant conditions have been recommended to ensure compliance.

Assessment Benchmarks

The site is in the District Centre Zone and the use is code assessable development.

The proposed development was assessed against the following assessment benchmarks of Yarrabah
Aboriginal Shire Council Planning Scheme (2017), in particular:

Assessment Benchmarks Zone
o District Centre
Overlays
° Acid sulfate soils
° Bushfire hazard
° Flood hazard
. Cairns Airport

Development Codes

° Access, Parking and Servicing
Filling and excavation
Landscaping

Protection of sensitive land uses

Compliance Discussion

The assessment of the proposed development has considered the relevant Performance Outcomes
and Acceptable Outcomes, and also the Purpose statements of the benchmarks relevant to the
application.

District Centre Zone Code

The proposed complies with the relevant Performance Outcomes and/or Acceptable Outcomes of
the District Centre Zone code. The site coverage of the buildings will exceed the acceptable outcome
of 60%. However, it is considered the proposed provides a necessary service to the community and
the co-location of the buildings with the existing health services is beneficial. The development will
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provide an improved level of amenity and is consistent with the surrounding character of the area.
The development complies with the Purpose of the zone code in this regards.

Acid Sulfate Soils Overlay Code

The development site is located on land below 5m AHD and therefore, is affected by the Acid Sulfate
Soils Overlay. The applicant has confirmed that no significant earthworks will be undertaken during
construction, and that acid sulfate soil contamination will be considered in the construction process.
A condition has been recommended to ensure where identified, acid sulfate soils are managed in
accordance with an Acid Sulfate Soils Management Plan prepared in accordance with the
Queensland Acid Sulfate Soil Technical Manual — Soil Management Guidelines (2002).

Bushfire Hazard Overlay Code

The development site is located in the Potential Bushfire Impact Buffer area. The proposal complies
with the relevant provisions of the code.

Flood Hazard Overlay Code

The development site is located in the flood hazard area. The Flood Hazard Overlay Code requires
buildings to be elevated. The proposed building has been designed for finished floor levels to be
1m above ground level. This is considered an acceptable solution, and compliant with the Code.

Cairns Airport Overlay Code

The development site is located within the Obstacle Limitation Surface (151m above AHD) and
within the Wildlife Hazard Buffer Zone (13km) and Aviation Facility Area of Interest on the Cairns
Airport Overlay map. The development complies with the relevant provisions of the Code.

Access, Parking and Servicing Code

The code provisions do not specify parking requirements for a “Community Care Centre”, but
requires the provision of “sufficient spaces to accommodate the amount of vehicle likely to be
generated by the particular use at any one time”. The proposal provides for 6 carspaces on site,
with access to an additional 9 spaces on Workshop Road.

The parking demand generated by the development is primarily for staff, with the majority of clients
expected to arrive at the site using the patient transport van or by walking or cycling.

On this basis, it is considered that the proposed development is able to provide sufficient car parking
to meet the expected demand generated by the development, and therefore complies with the
purpose of the code. A condition has been recommended to require the carparking area to be
imperviously sealed, provision for accessible and bicycle parking on-site, and the footpath upgraded
along the street frontage to the site.

Filling and Excavation Code
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The proposed development complies with the relevant provisions of the Code. Suitable conditions
have been recommended in relation to construction management of dust emissions, stormwater
drainage, and contamination.

Landscaping Code

The proposed development is consistent with the Code. Suitable conditions have been
recommended in relation to landscaping of the site.

Protection of Sensitive Land Uses Code

The proposed development is consistent with the Code. Suitable conditions have been
recommended in relation to lighting, noise generation, and waste storage.

Non-compliance with Assessment Benchmarks

The development was assessed against all of the assessment benchmarks listed above and complies
with all of these with the exception listed below:

Assessment Benchmark Reasons for the approval despite non-compliance with
benchmark

District Centre Zone Code The site coverage of all building will exceed 60%. However,

AO2,A04.2, AO4.3 the development provides for sufficient space for parking

and landscaping. Appropriate conditions will ensure
landscape planting achieves the requirements of the code.
Acid Sulfate Soils Overlay | An acid sulfate soils investigation has not been undertaken,

Code and contamination will be considered in the construction

AO1, AO2.2 phase. Appropriate conditions can be included to ensure
compliance.

Access, parking and servicing | The existing health services facility requires provision of

Code approximately 20 spaces. The proposed development will

AO1.1, AO2, AO3, AO10 result in 6 on-site carparking spaces. Additional on-street

carparking is available on Workshop Road. The proposal is
considered compliant with the Purpose of the code, and
suitable conditions can be imposed regarding the provision
of accessible and bicycle spaces, and the construction of
the carparking area.

Landscaping Code No additional landscaping is proposed as part of the
development. However, garden beds are proposed near
carparking areas. Suitable conditions can be included to
address landscaping requirements.

Infrastructure Charges

Yarrabah Aboriginal Shire Council does not levy infrastructure charges or impose conditions for
trunk infrastructure.
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